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punishment provided by law. 18 Many cases decided mainly on this 
ground yet discuss in great detail whether or not technically there 
has been a sale. Such opinions have added considerably to the 
confusion of authorities. Manifestly, they should be accorded little 
weight when the question is solely whether or not there has been 
a sale, as they may be correctly decided independently of this 
consideration. 

These latter decisions are, no doubt, the birthplace of the rather 
illogical test laid down by some of the courts as to what in such 
cases will constitute a sale; namely, that if the club is a bona fide 
social club, organized and maintained for proper and worthy pur- 
poses, and dispensing liquor to its members only as an incident to 
its main object and purpose and merely for the convenience of its 
members, then such club cannot be held to have been guilty of sell- 
ing liquors; if not a bona fide club, then it has sold liquor. 19 
Whether a club is a bona fide organization or not is unquestionably 
a material fact in determining that it is, or is not, merely a device 
to evade the laws ; 20 but that having been decided in the affirma- 
tive, the question whether or not a sale has been made should be 
decided independently. There would seem to be no logical rea- 
son why a sale should be any the less a sale merely because 
the seller, as his principal occupation, happens not to be engaged 
in the business of selling that particular commodity. 21 



Situs op Corporate; Stock for Purposes op Founding Ad- 
ministration. — On the death of a stockholder in a foreign cor- 
poration the question as to the situs of the shares of stock for the 
purpose of founding administration has several times come before 
the American courts. Does the property evidenced by the stock 
certificate have its situs in State A, the State in which the cor- 
poration was organized and in which it does business, or does it, 
for the purpose of founding administration, have a situs in State 
B, the State of the domicil of the decedent? The question is 
most likely to become of real importance in case the decedent left 
unsecured creditors in State A whose debts are void by the law 

a State v. Mercer, 32 Iowa 405; Marmont v. State, 48 Ind. 21; Rickart 
v. People, 79 111. 85; Commonwealth v. Ewig, 145 Mass. 119, 13 N. 
E. 365. 

19 See Commonwealth v. Pomphret, supra; and Moriarty v. State, 
supra. 

*" Or whether or not it is in the "business" of selling liquor within the 
meaning of statutes imposing a license tax upon the "business of liquor 
dealers." Barden v. Montana Club, 10 Mont. 330, 25 Pac. 1042, 24 Am. 
St. Rep. 27, 11 L. R. A. 593; Deal v. State, supra. 

21 While the fact that a profit is or is not made by the transaction 
may be of some evidential value, the doctrine, sometimes expressed, 
that it should be determining, is quite generally repudiated. South 
Shore Country Club v. People, supra; Graf? v. Evans, 8 Q. B. 373. 
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of the decedent's domicil, State B, yet valid by the law of State 
A, the State of the corporation, where created. Obviously, since 
no action lies against a dead man, and because of the difficulty of 
obtaining personal service in State A on the domiciliary adminis- 
trator, the creditors of the decedent in State A stand to lose their 
money unless the courts of that State grant them ancillary letters 
of administration founded upon the ownership by the decedent 
of shares of stock in a corporation created by that State. 

I. According to the majority holding in the most recent case 
on the subject the situs of the stock for administration purposes 
is State B, the State of the domicil of the decedent, and the courts 
of State A (whose courts passed on the question) have no power 
to grant ancillary letters of administration, since the shares of 
stock left by the decedent were not assets in State A upon which 
such administration might be founded. 1 Shares of stock are per- 
sonalty in Kansas by express declaratory statute and are therefore 
governed by the ancient maxim of the common law mobilia per- 
sonam sequuntur. The legislature might at its pleasure have 
changed this rule of law but it has never done so, and therefore 
the maxim prevails. The objection that a share of stock is unlike 
ordinary personalty was met by the reply that when the legislature 
expressly declared it to be personalty, it must necessarily fall un- 
der the usual classification of and rules governing, personalty, in 
the absence of an express statutory grant of a situs for the pur- 
pose of founding administration in the State of the corporation. In 
this case it appears only as a matter of inference that the debts 
were void in the State of the domicil of the decedent, and, although 
this is suggested by the facts, it is not brought out in the opinion. 
Yet the fallacy in the decision of the majority of the Kansas court 
can be perhaps best illustrated by the supposition that the Kansas 
creditors of the decedent held claims which were valid by the law 
of that State (State A), where created, yet void as contra bonos 
mores or for positive statutory illegality in the State of domicil 
of the decedent (State B). Assuming these additional facts the 

1 Miller's Estate v. Executrix of Miller's Estate (Kan.), 136 Pac. 355. 
But see dissenting opinion. See also 136 Pac. 932. Until recently it 
has been uniformly held that the situs of the stock must necessarily 
be either in the State of the domicil of the decedent or else in the State of 
the corporation. In a late New York case, however, still another so- 
lution to the problem was found. Testator died domiciled in Bermuda 
leaving, in New York, the certificate representing shares of stock in the 
defendant, a New Jersey corporation. The defendant corporation main- 
tained an office in New York for the transfer of shares. It was held: 
first, that the certificate constituted property in New York; second, that 
as the defendant corporation maintained a transfer office in that State, 
it was at least for purposes of transfers quasi-domiciled in New York. 
The rights of creditors were, however, not in issue in this case the only 
question being that the right of the executor to compel a transfer on 
the books of the company through the New York, rather than through 
the New Jersey office. Lockwood v. United States Steel Corporation 
(N. Y.), 103 N. E. 697. 
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effects on these creditors of the refusal of the Kansas court to 
grant them ancillary letters of administration founded upon the 
ownership of shares of stock in a Kansas corporation, by the de- 
ceased nonresident, may be summarized as follows: 

1. They cannot bring an action against the decedent in per- 
sonam in any court, for he is dead, and no action lies against a 
dead man. 

2. They cannot in State A bring an action against the domicil- 
iary administrator in personam for that is outside the jurisdiction 
which appointed him (State B). The reason for this is that the 
administrator, as an officer of the court, is under personal dis- 
ability either to sue or to be sued in his official capacity in any 
State except the one in which he was appointed. 2 This disability, 
arising from the lack of recognition by the courts of one State of 
an appointment made by the courts of another State applies as 
well in equity as in law. 8 Even where by express statute of State 
A foreign administrators are permitted to sue, and are freely 
suable in State A still the creditors because of the difficulty of 
obtaining personal service on such foreign administrator within 
the State would practically speaking be without remedy. For 
even where such personal service was obtained in due form, 
since the decedent left no assets in State A (according to the Kan- 
sas decision), a judgment duly obtained by the creditors in such 
State would seem to be valueless even under the "full faith and 
credit" clause of the federal Constitution. This last would seem 
to follow from the consideration that just as a judgment against 
an ancillary administrator is not binding as against the domi- 
ciliary administrator for lack of privity between them, 4 so also 
in this case the acts of the domiciliary administrator as such, in 
State B, would seem to be separate and distinct from the acts of 
the domiciliary administrator when acting within the borders of 
State A by virtue of express statutory authorization by that State. 

3. The creditors cannot proceed in rem in State A for (accord- 
ing to the Kansas decision) the shares of stock were not assets 
of the decedent in State A. 

4. The domiciliary administrator may sell or transfer the stock 
so that the transferee may sue thereon in State A, unaffected by 
the personal disability of the administrator to sue or be sued 
outside the jurisdiction in which he was appointed, if, under the 
law of the State in which the transfer was made an assignee is 
permitted to sue in his own name in a court of law. 3 

3 Riley v. Riley, 3 Day 74; Langdon v. Potter, 11 Mass. 313. 

3 Cassidy v. Shimmin, 122 Mass. 406. 

' Stacy v. Thrasher, 6 How. (U. S.) 44. 

5 Hutchins v. State Bank, 12 Met. (Mass.) 421; Luce v. Manchester 
R. Co., 63 N. H. 588, 3 Atl. 618; Middlebrook v. Merchants National 
Bank, 3 Keyes (N. Y.) 135. 
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II. Admittedly ancillary administration proceedings may not be 
maintained unless there be assets of the decedent within the ju- 
risdiction in which such proceedings are sought. 6 But when it 
is established that there are assets of the decedent located within 
the State, then such location of assets confers local jurisdiction for 
purposes of administration, ancillary in its nature, regardless of 
the domicil of the decedent. And where property of a deceased 
nonresident is found within the State, the courts of the county 
in which it, or a part of it may be situated, will grant letters of 
administration at the request of any person interested. 7 And by 
the weight of authority a nonresident stockholder has a property 
interest (assets) in State A, the State in which the corporation 
was organized and in which it does business; thus the situs of the 
stock for (ancillary) administration purposes is State A, regard- 
less of the fact that the stock certificate itself may be in the hands 
of the domiciliary administrator in State B. 8 

The fundamental basis on which these cases rest is the recog- 
nition of the peculiar position of the stockholder as a part owner 
of the assets of the corporation, the shares representing undivided 
beneficial interests in the corporate assets, the legal title to which 
is in the corporation. Unlike the bondholder who, as a creditor, 
is entitled only to his stipulated rate of interest, and who, if his 
debt be paid upon maturity, cares nothing for the success or fail- 
ure of the corporation, the stockholder, as beneficial owner, in 
part, of the corporate assets, has the right to receive in dividends 
net profits to any amount, and, has upon dissolution the right to 
share in the net residuum after the corporate debts have been 
paid. In contemplation of law the corporate assets must be re- 
garded as situated within the State in which the corporation was 
organized and in which it does business ; therefore the shareholder 
has a property interest (assets) in that jurisdiction. This prop- 
erty interest of the shareholder, considered as a chose in action 
may, and does for some purposes, notably taxation, follow the 
owner, but this does not exclude the possibility of another and 
different situs for purposes of founding administration when the 
rights of local creditors are at stake. In regard to such matters 
as passing on the testacy or intestacy of the decedent, and the 
distribution of his estate, personal property wherever situated • is 
properly governed by the maxim mobilia personam sequuntur — the 
legal situs of the property is looked to. But since the property to 
which the shareholder's right relates has its actual situs in the 
State of the corporation, State A, it is the duty of that State to 
protect such of its citizens as have, by its law, valid claims against 

6 Williams v. Ripley, 25 R. I. 510, 56 Atl. 777. 

* Sprayberry v. Culberson, 32 Ga. 299; Spencer v. Wolfe, 49 Neb. 8, 
67 N. W. 858. 

8 Murphy v. Crouse, 135 Cal. 14, 66 Pac. 971; Winter v. London, 99 
Ala. 263, 12 So. 438; Grayson v. Robertson, 122 Ala. 330, 25 So. 229; 
Matter of Arnold, 114 App.'Div. 244, 99 N. Y. Supp. 740; Matter of 
Fitch, 160 N. Y. 87, 54 N. E. 701. 
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the nonresident, by the grant to them of ancillary letters of ad- 
ministration founded upon the ownership of assets within the State 
by the decedent. Indeed the same public policy which for- 
bids the removal of other assets of the nonresident decedent so 
long as claims against him are unsatisfied, would require also 
that the shares of stock be administered in the State of the cor- 
poration for the protection of local creditors. The fact that the 
certificate is in the hands of the domiciliary administrator is im- 
material, for the stock certificate is evidence, and merely evidence 
of the property right (assets) existing in the State of the corpora- 
tion, in which State all litigation for the protection of the share- 
holder against wrongful claims in respect to the stock must be 
undertaken. 9 

In the great case of Tampan v. Bank, 10 the Supreme Court up- 
held the constitutionality of a State tax on the shares of a non- 
resident stockholder in a domestic corporation. It is true that in 
order to avoid double taxation (using the popular sense of the 
word "double") and for the sake of convenience, such taxes are 
rarely levied; nevertheless since the nonresident shareholder has 
a property interest (assets) in the State of the corporation, such 
a tax was held to be constitutional. Here the situs for purposes 
of taxation was acquired by virtue of an express statute, but it 
would seem that for purposes of founding administration, in order 
to protect the valid claims of local creditors, the courts of the State 
of the corporation should not hesitate to have regard to the actual 
rather than to the legal situs, and to set aside the ancient fiction 
mobilia personam sequuntur. Further, so far as attachment is 
concerned, it is held by the overwhelming weight of authority 
that the situs of the shares is in the State of the corporation itself, 
the actual situs of the shareholder's interest, regardless of the 
domicil of the owner, the legal situs, or of the location of the 
certificate. 11 

The position of the creditors in State A is vastly improved by 
the grant to them of ancillary letters of administration under the 
better rule as herein set forth. Since under these decisions it is 
recognized that shares of stock in a corporation created by and 
doing business in State A, constitute assets of the decedent in 
that State, an ancillary administrator may be appointed to take 
title to such stock. This enables the creditors to find within the 
State a defendant whom they may sue, and against whom they 
may obtain a judgment. They may freely attach and sell the 
shares left by the decedent in the hands of the corporation — at 
least upon giving bond to hold the corporation harmless in re- 
gard to claims from any bona fide assignee of the certificate from 

' Jellenik v. Huron Mining Co., 177 U. S. 1; Andrews v. Guayaquil, 
etc., Ry. Co., 69 N. J. Eq. 211, 60 Atl. 568. 

10 19 Wall. (U. S.) 490. 

11 Winslow v. Fletcher, 53 Conn. 390, 55 Am. Rep. 122; Ireland v. 
Globe Co., 19 R. I. 180, 32 Atl. 921, 61 Am. St. Rep. 756. 

—5 
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the domiciliary administrator. Indeed it is doubtful if subsequent 
to the appointment of the ancillary administrator there could be 
any assignee of the certificate from the domiciliary administrator 
whose claims would be superior to those of the creditors in State 
A. On appointment the domiciliary administrator takes title to 
all personalty of the decedent wherever situated. 12 But when an- 
cillary letters of administration have been granted, title to all per- 
sonalty situated within the jurisdiction appointing such ancillary 
administrator flows out of the domiciliary and into the ancillary 
administrator. As to such personalty therefore the domiciliary 
administrator can no longer pass a valid title. 13 

None of the cases holding that the domiciliary administrator 
may assign shares of stock to a transferee who may sue thereon 
in a foreign jurisdiction, although his transferror could not, were 
decided on a state of facts similar to the one here supposed. 14 In 
none of these cases were the rights of creditors in issue. But 
prior to the appointment of an ancillary administrator it would 
seem that the domiciliary administrator may give good title to 
personalty situated in other States, whether there are creditors of 
the decedent in such other jurisdictions or not. This would seem 
to follow from the fact that prior to the appointment of an an- 
cillary administrator in State A, the domiciliary administrator in 
State B may receive a voluntary payment from decedent's debtor 
in State A, and may give a valid receipt therefor. 13 



Negligence; Imputed from the Violation of a City Ordi- 
nance. — Generally speaking, all the citizens of any one State are 
governed by the same laws. While this is true, we nevertheless 
find in the larger towns and cities rules and regulations uncalled 
for in remote rural districts. These rules and regulations take 
the form of ordinances and by-laws enacted by the municipal 
government under authority expressly delegated by the State leg- 
islature; they are entitled to the same respect, and in general 
have the same force and effect within their restricted territory as 
though they were State laws enacted by the State legislature. It 
is essential to the comfort, peace and safety of its inhabitants and 
a transient public that the city government enact laws such as 
those regulating traffic upon its thoroughfares, safeguarding the 
public against obstruction of the streets and sidewalks, and super- 
vising building operations. Conceding that these police regula- 
tions have in general the force and effect of State laws, it has been 
questioned whether as to them an exception should not be made 

" Reynolds v. McMulIen, 55 Mich. 568, 54 Am. Rep. 386; Matter of 
Cape May Navigation Co., 51 N. J. L. 78, 16 Atl. 191. 

13 Grayson v. Robertson, supra. " Supra, note 5. 

15 Wilkins v. Ellett, 9 Wall. (U. S.) 740; Citizen's National Bank v. 
Sharp, 53 Md. 521. 



